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IN ADMIRALTY. 


Before the Honorable SAMUEL R. BETTS, District Judge. 


Tuomas CrowELt AND OTHERS, LiBeLuAnts, v. 194 Suawis anpd 
OTHER ARTICLES v. THE BritisH ConsuL AND OTHERS, CLAIM- 


anTs.—18¢h July, 1848. 


JURISDICTION IN CASES OF SALVAGE WHERE ALL PARTIES 
ARE FOREIGNERS. 


it rests in the sound discretion of a Court of Admiralty to exercise or decline jurisdiction over 
a case of salvage, wherein all the parties are foreigners and the property forming the subject 
of salvage service, is owned by foreigners resident abroad. 

As a general principle, the citizens or subjects of the same nation, have no right to invoke a 
foreign tribunal to adjudicate between them, as to matters of tort or contract solely affect- 
ing themselves. 

Maritime courts, proceeding upon a common rule of right and compensation in salvage cases, 
the question of jurisdiction will seldom be raised or regarded before them. 

The Admiralty Courts will take cognizance of these cases as matter of course, if either party 
is resident within the jurisdiction of the court ; and the property being brought within their 
jurisdiction, if the salvors and claimants are citizens or subjects of other nations, the court 
will unhesitatingly dispose of the subject, if satisfied the whole right is before it ; salvage be- 
ing essentially a question of the jus gentium. 

Where the rights of all the parties would be best promoted by remitting it to the home tribunal of 
the salvors and claimants, this court will not retain the case, but dismiss the libel and re- 
mit the property and cause to the proper forum in Great Britain, each party paying his 
own costs in this court, except as to the British consul, who, intervening officially in pro- 
tection of the rights of absent owners, is allowed his taxable costs. 


Te libel in this case is filed on the part of the owner, master and 
crew, of the barque Reliance, and seeks to recover salvage compensation 
for saving the articles named, charging that they were found derelict 
at sea, 

The libellants are all British subjects and residents, and the Reliance 
is a British vessel, owned in Liverpool and her crew were shipped on 
this voyage under British articles. 

She left Liverpool the first of November, 1847, bound to New-York, 
and ultimately back to Liverpool, having a crew of nineteen men and 
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five boys, and laden with a cargo of iron and salt, and about 280 pas- 
sengers. 

On the 16th of November she fell in with the Lady Kenneway, as 
alleged, in the libel, in latitude 44.54, and longitude 9.54 on soundings, 
near the coast of England, and boarded her at mid-day. The wind was 
light and the weather at the time mild. No person was found on board; 
her rudder was gone and she had five feet water in the hold, otherwise 
she appeared staunch and sound. Another British brig was found lying 
off near her at the time, and a boat’s crew from that vessel came on board 
whilst the libellants were there, and took away a boat load of her cargo, 
but refused to give the name of their vessel. 

The Lady Kenneway was a British East Indiaman, owned in Lon- 
don, and on a voyage from Bombay to London laden with a cargo of 
shawls, silks, coffee, rice and arrow-root. 

The mate of the Reliance offered to take the Lady Kenneway into 
port, with aid of a small crew, but the master of the Reliance deter- 
mined it was not advisable to attempt her salvage with his own vessel 
or crew, and ordered to be taken from her to his vessel several cases 
which weré found to contain 194 shawls; there were also so taken some 
pieces of silk, portions of her sails, tackle, provisions and ship stores, 
and after being engaged in that service three or four hours, the libellants 
abandoned her, leaving the British brig near her, and continued their 
voyage to New-York, where they arrived on the Ist of December last. 

The Lady Kenneway was subsequently taken into Portsmouth, Eng- 
Jand, but who were the salvors, does not appear upon the proofs in this 
case. 

On the 22d of December, the first libel was filed in this court, against 
the chief part of the articles brought from the Lady Kenneway; on 
the 24th a supplemental bill was filed, specifying various other articles 
omitted in the first. 


Philip Hamilton and W. Q. Morton, for \ibellants. 
Charles Edwards, for claimants. 
The points relied on by counsel may be collected from the opinion 


By rHe Court.—A point is made by the claimants upon this mode 
of proceeding, which is deemed by the defence, of great importance on 
the merits; as is also the omission in the original and supplemental -tibel 
of any averment, that the master of the Reliance entered in his log a 
full specification of the articles taken by him from the Lady Kenue- 
way. 

Tine conclusion to which the court has arrived upon another branch 
of the defence, will render it unnecessary to consider those points, or 
to rehearse more of the facts set forth upon the pleadings and proofs 
than are embraced in the preceding statement. 

On the 30th of December, the British consul, by leave of the court, 
intervened in behalf of the unknown British owners, praying the court 
io order restitution for their benefit of the property attached, after allow- 
ing the libellants a reasonable salvage, if, in the judgment of the court, 
“they proved a case of derelict and their consequent right to — 

On the 3d of January, 1848, an appearance and claim was.en in 
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behalf of Arbuthnot, Evart & Co., of Liverpool, for forty shawls, parcel 
of the 194 taken out of the Lady Kenneway. 

On the 28th of March last, Frith, Sands & Co., of Liverpool, by 
leave of the court, filed their claim to sixty-six of said shawls: and on 
the 8th of June, John Bibby & Sons, of Liverpool, in like manner filed 
their claim to fifty-one of said shawls. 

No claims have been interposed by owners for the residue of the 
property under attachment in this suit. 

The individual claimants also set up defences against the award of 
salvage, charging that the libellants embezzled portions of the goods 
taken out of the Lady Kenneway, and committed waste, damage and 
destruction to the furniture, apparel and stores of the vessel whilst they 
were on board of her. 

The claims and answers also insist that the libellants had no rightful 
authority under the circumstances to remove from the vessel the portion 
of her cargo taken away. 

‘I'he answers and claims of Frith, Sands & Co., and of John Bibby 
& Sons, furthermore insist, this court should decline jurisdiction in the 
case, because the Lady Kenneway was an English vessel, then on a 
homeward voyage with her cargo for an English market, and the Re- 
liance at the time was an English vessel with a British crew on board, 
who had signed British articles and accordingly both vessel and libel- 
lants were bound to return to terminate the voyage at a British port. 

On the 7th of March, 1848, an action by the United States against 
the master of the Reliance for a penalty of $400, for landing in this 
port some of the said shawls without a permit, was tried in this court ; 
and on the 22d of March a like action against the carpenter of the 
vessel for a like offence, was also tried, and by written stipulation be- 
tween the proctors of the libellants and claimants, the testimony given 
on these trials is to be received as part of the proofs in this cause. 

Both parties have also taken voluminous proofs on paper, to the issues 
in the cause. 

All these proofs I have examined carefully to satisfy my mind whether 
the libellants had established a case of manifest justice on their part, 
and if the property under arrest was so circumstanced as to render it 
important to all interested in it, that this court should determine to 
what extent it was chargeable in behalf of the libellants, or even to 
insure the ultimate realization of its value to those concerned, to decree 
its sale; for I regard it as resting in the sound discretion of the court, 
on all the facts and circumstances of the case, to exercise or decline 
jurisdiction over the property arrested. 

As a general principle the citizens or subjects of the same nation 
have no right to invoke a foreign tribunal to adjudicate between them, 
as to matters of tort or contract solely affecting themselves. 

It rests in the discretion of the court appealed to, whether it will take 
cognizance of such matters or not. (3 Mass, 24, Rea v. Hayden ; 14 
Johns. 134, Gardner v. Thomas; 1 Cowen 548, Johnson v. Dalion ; 
Edw. Ad. R. 239, The Courtney ; 1 Dods. 37, Madona.) The two last 
cases in admiralty proceed upon the same doctrine, although maritime 
courts will probably exercise a discretion in support of actions between 
foreigners, upon a broader view of collateral equities than would be 
entertained by courts of law. (2 Gall. 191, The Jerusalem.) 

As maritime courts proceed upon a common rule of right and com- 
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pensation in salvage cases, the question of jurisdiction will seldom be 
raised or regarded before them. 

The courts will take cognizance of those cases as matter of course, 
if either party is resident within the jurisdiction of the court; and, the 
property being brought within their jurisdiction, if the salvors and 
claimants are citizens or subjects of different nations, the court will 
unhesitatingly dispose of the subject, if satisfied the whole right is be- 
fore it—salvage being essentially a question of the jus gentium. (1 
Rob. Ad. 234, The Two Friends ; 2 Cranch, 248, The Blaireau.) 

In the Jerusalem, (2 Gall. 191,) Judge Story maintains strenuously 
the propriety of admiralty courts taking cognizance, it would seem, of all 
actions in rem, although foreigners are solely interested, when the thing 
subject to condemnation is within the territory of the court. But his 
reasoning still moves within the qualification, that the court having 
the legal capacity to adjudicate in such matters, is uot bound to remit 
them to the forum of the litigant parties. 

Within that limitation the rule may be serviceable to the navigation 
and intercourse of commercial nations, and be of convenient and whole- 
some application. 

I find no authority of weight which imposes on the courts of our 
country the necessity of determining controversies between foreigners 
resident abroad, either in common law actions, transitory in their nature, 
or maritime proceedings when the remedy is in rem. 

If the doctrine was peremptory, imparting to suitors the right to such 
aid, and imposing on courts the obligation to afford it, actions for sup- 
plies and materials on charter-parties and bills of lading, or by me- 
chanics for labor and materials, would be comprehended within the 
class, equally with suits for wages, on bottomry bonds, or for salvage 
compensation. 

I am satisfied the law is not so. In my judgment it would be 
lamentable if courts were compelled to defer the business of the citizens 
of the country to bestow their time on litigations between parties owing 
no allegiance to its laws and contributing in no way to its support. 

Even when it transpired that the law of the domicil of the parties, 
must be ascertained in order to adjudge rightly on their claims, or that 
witnesses must be examined there to fix the facts in controversy, the 
court must suspend its movement and wait until these eardinal particu- 
lars could be supplied from abroad. Every tribunal experiences the in- 
conveniency and unsatisfactoriness of so settling controversies between 
those who can have no other means of redress, and will recognize the 
value of the principle which enables them, in regard to foreigners, to 
remit their controversies to their home forums, where the law is known 
and the facts can be more surely ascertained. 

This court has in repeated instances acted upon this aceeptation of 
the law, and, believing it to be the sound and safe rule, I shall adhere 
to it in all cases demanding that exercise of discretion. 

The only question remaining then is, whether in this case the rights 
of parties would be best promoted by retaining the case and disposing 
of the subject here, or by remitting it to the home courts of salvors and 
claimants. ‘The answer presents many grave imputations against the 
conduct of the master and seamen on board the wreck and after the 
property came into their possession, and these charges are not without 
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color of proof to support them. ‘Their case does not accordingly come 
before the court, with the most persuasive claims to its interposition and 
favor. When salvage services are eminently meritorious and the only 
inquiry to be made is, the rate of reward, admiralty courts would be 
solicitous to give every practicable despatch to suits by the salvors and 
relieve them both from delay and expense in obtaining their compensa- 
tion. It would rarely occur that any court would withhold its aid from 
such suitors. 

It is quite different when the foreign owner of the property charges 
his fellow subject with embezzlement and spoliation, and other wanton 
misconduct in respect to it, and prays the privilege to contest his claim 
to compensation before the authorities of their common country. 

Independent of that aspect of this case, it is attended by other par- 
ticulars most proper to be inquired into, and adjudicated by an English 
court, and which could hardly be fitly appreciated, or justly disposed of 
by a foreign one. 

(1.) The application and effect of the act of Parliament in relation to 
salvage services. 

The claimants supposed this transaction within the provisions of the 
act of 1 and 2 Geo. IV. ch. 75, and that the master of The Reliance had 
acted in direct violation of § 13 of that statute. 

It had escaped the notice of the advocates, that the act of 9 and 10 
Vict., ch. 99, § 2, repeals the former statute. 

The latter act is criticized, because of its unskilful and somewhat 
confused enactments, (Law Magazine, February, 1847, art. 2); still, §30 
would seem, substantially to embody the provisions of § 13 of the act of 
1 and 2 Geo. IV. At all events, it more appropriately belongs to the 
English judiciary to settle its meaning, and determine whether the mas- 
ter of the Reliance has acted in violation of the directions of the sta- 
tute; as also what were his obligations under the circumstances, to- 
wards the wrecked vessel or her cargo. 

If that statute applies to this transaction, then there is a further and 
urgent reason, for referring the whole matter to the English courts, be- 
cause the master would by it be subject to a penalty of £100, and dou- 
ble the value of the goods takeu by him, by failing on the return of his 
vessel, to bring before the Commissioner of Salvage, or the High Court 
of Admiralty, the property removed from the Lady Kenneway. 

(2d.) The Lady Keuneway was shortly after the libellants left her, 
saved and taken into England. Most intimately, if not uecessarily con- 
nected with the salvage of the vessel, and the appropriate reward for it, 
must be the salvage of the cargo, whether made by one or different sets 
of salvors. (2 W. Rob. R. 315, The Emma.) 

(3.) The termination of the voyage of the Reliance was in England, 
where it is to be presumed she would arrive within a short period after 
leaving this port, and it is most fitting that the question of the obliga- 
tions and privileges of her master and crew in respect to a British ves- 
sel, a wreck or in distress on the English coast, should be determined in 
the courts of that nation. 

(4.) The shawls taken from the wreck were of great price, composing 
the chief value of all the property removed to the Reliance. It was 
found on the trials, before referred to, that these articles were essen- 
tially adapted to the English and European market, and were com- 
paratively unsaleable in the American market, 
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They were transhipped from a vessel bound to London, and near her 
destination, and it is a question of deep import, which cannot be evaded 
in the decision of the cause, whether the conduct of the master of the 
Reliance was justifiable in transporting such a cargo, situated as he 
found this, to a distance so remote from its proper and available market ; 
and even if justifiable, whether he can found upon it a claim to remu- 
neration as for meritorious services. 

Not only is this question itself more suitably addressed to the consi- 
deration of an English, than an American court, but an ingredient for 
its just disposition not in the case before me, must necessarily be 
brought to the attention of the tribunals there—the actual condition of 
the Lady Kenneway at the time, and the facility or delay to the Reli- 
ance in saving her, in the estimation of her salvors, or of persons who 
visited her when deserted. 

Other particulars in the case, of no unimportant influence might also 
be referred to, but enough have been stated, to satisfy my judgment, 
that the exercise of a sound discretion requires me to dismiss this pro- 
— and remit the property and cause to the proper forum in Great 

ritain. 

A decree will accordingly be entered discharging the property from 
arrest, each party paying his own costs in this court; except that in 
respect to the English Consul, who intervened officially in protection of 
the rights of absent and unknown owners, his taxable costs are to be 
paid before the order for delivering up the property is executed. 

It will be manifest on the face of the order that the payment of these 
costs is compulsory and by authority of the court having possession of 
the property and asacondition to its surrender, and it will doubtless be 
a document received in evidence by the British tribunals and regarded 
by them in the final award of compensation and costs between the libel- 
lants and the owners of the property. 

I regret that my engagements in the circuit court and in the dispo- 
sition of business having the precedence of this cause, have delayed 
this decision much beyond the period usual in this country after a hear- 
ing is completed. But as this property is not in its nature perishable, it 
is presumable that no other consequence has followed the delay of six 
weeks, than an inconveniency to all parties, the one in having the re- 
ward they may be entitled to deferred, and the other in losing for the 
time the use and avails of the property itself. 

As the libellants may not choose to reclaim the property attached in 
their behalf, the decree will make provision enabling the claimants who 
have intervened in their own right, and the British consul in behalf of 
unknown owners, to take the goods out of court and ship them to their 
port of destination. 





Dantev Smits, Lipeviant, v. THE Pitot-Boat Biossom. Mirtcx- 
ELL AND OTHERS, CLAIMANTS. 


COLLISION, 


A look-out, independent of the man at the helm, is indispensable. 

A light hung under the bowsprit of the pilot-boat on a cruise for vessels, held not to be a pro- 
per precaution in the place of a look-out. 

A vessel sailing free is responsibie for keeping clear of one close hauled. 
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It is not required that a vessel close hauled should show a light when the night was such as that 
a competent look-out on board a vessel sailing free could have discerned her in time io have 
steered clear. 

Held, that the mate of a schooner might properly station seamen forward on the look-out, and 
himself take the helm and regulate the vessel’s movements under emergencies, according 
to their hails to him, instead of reversing such order of things. 


TE circumstances of the case sufficiently appear in the judgment of 
the court. 


W. Q. Morton, for libellant. 
F. B. Cutting, for claimants. 


Betts, District Judge.—A collision occurred on the 19th of Decem- 
ber, 1845, at sea, a few miles off Sandy Hook, between the schooner Har- 
riet Smith, owned by the libellant, and the pilot-boat Blossom, owned 
by the claimants. 

The schooner was struck about a foot forward her stern, on the star- 
board quarter. Three stancheons were broken, part of the taffrail split, 
the bulwark torn about eight feet, and the whole siern rucked or 
knocked off by the blow. 

The repairs cost $31,70, but the ship carpenter testified that in 
his judgment the injury the schooner incurred in consequence of 
the collision, was from $250 to $300, and that she could not beso 
repaired as to appear as well as before the blow, without taking up her 
deck and taking out the knees, &c., &c. 

The pilot-boat was outward bound, on a cruise with a complement 
of six persons on hoard, all of whom, except one, (an apprentice at the 
helm,) were below at the time of the collision. 

The night was dark, so dark, it is urged for the claimants, that it was 
impracticable to discern the schooner far enough off to allow the use 
of means to avoid her. 

The pilot-boat carried a lantern under her bow. She had no look- 
out on deck, other than the man at the helm. 

The schooner had two men stationed forward to look-out, one on the 
lee and the other on the weather bow. They and the mate, who was at 
the helm, saw the light of the pilot-boat a mile or more off, and those two 
men both saw the boat itself several times its length from the schooner, 
aud hailed her three times before she struck ; the schooner showed no 
light. Had one been exhibited by her, it is urged that she would have 
been easily discernible, and that her failing to carry one was a fault 
on her part which led to the accident. 

The mate of the schooner took the helm and ordered the men keep- 
ing the lock-out to give him directions how to steer in respect to ob- 
jects ahead. 

It is contended that this was want of due precaution, that the officer 
of the deck ought to have placed a sailor at the helm, keeping a view 
and giving orders himself. 

I do not consider there is weight in this suggestion, because if the 
mate had stood on the quarter-deck, or midships, he would have 
given the order from the report of the look-out; and indeed I appre- 
hend the uniform usage is for the look-out to cry the directions to be 
given the helm, and that call is obeyed by the helmsman instantly, 
unless countermanded by an officer. 
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The testimony as tothe degree of darkness of the night is in conflict 
between the witnesses on board the pilot-boat and those on the schooner. 

The preponderance in number is with the latter, and their opportu- 
nity for observation was also superior to that of the others, and their 
statement that the night was not so dark but that a vessel might be seen 
far enough off to avoid her, is corroborated strongly by the occurrences 
following the collision. 

Immediately on striking the pilot-boat glanced off and running past 
the schooner was brought about to ascertain her damages, &c. ‘The 
men below ran on deck and one of them testifies that after he got on 
deck the vessels were separated and he supposes twenty yards off, and 
that he saw the schooner under way going ahead. 

It would not be expected that in the confusion of such a moment the 
witness could measure distances with the eye with much accuracy and 
the circumstances go to prove that the vessels must have been more than 
twenty yards and probably five times that distance apart when so seen 
by him. 

"When they struck both were under full way with an united speed of 
ten or twelve knots and the head-way of either does not appear to have 
been slacked. The schooner’s stern was canted off to windward and 
her bow thrown round more to the lee, which nearly filled her sails, 
and the position might as probably increase as retard her speed. The 
supposed velocity of the two being about 1760 yards (one mile,) in five 
minutes, they would separate 20 yards in four seconds, and if only half 
a minute is allowed for the witness to be wakened by the shock and 
get on deck and make his observation, the vessels would at that rate be 
140 or 150 yards apart. 

Immediately after another pilot-boat hailed the schooner and asked 
if she wanted a pilot, accordingly she must have been seen from the 
pilot-boat, and it was judged by the sound of the hail, she was 100 
yards off. 

The clear weight of evidence is, that it was not so dark but that 
persons on board the Blossom could have seen the schooner a sufficient 
distance off to avoid her. 

It is further urged by the claimants that the schooner was to wind- 
ward with the wind free and her larboard tacks on board, and it was 
her duty to give way for the Blossom running with her starboard tacks 
on board, in an opposite direction, and that her fault in this respect oc- 
casioned the accident. 

This state of the schooner is deduced from the course of the-wind 
and of her steering given by the witnesses, and it is proved by nautical 
men that these causes would place the schooner on a free wind. The 
observations of the points of the wind or the vessel’s course do not ap- 
pear to have been taken with acompass; they were supposed, and were 
doubtless correct in a general sense, yet the fact is explicitly testified 
by three witnesses on the deck of the schooner that she was close hauled 
lying up close to the wind; and the helmsman of the Blossom says his 
boat was running out free with the sheet off. These facts must out- 
weigh all hypotheses drawn from charts or supposed opposite courses 
running on the same line and the court is bound to regard, in this point 
of view, the Blossom as the vessel whose duty it was to give way, 
leaving the course to the other. 
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I do not, however, lay stress on this view of the case, nor other par- 
ticulars, as that the schooner being laden and inward bound, was enti- 
tled to keep her way under like circumstances against un outward bound 
one in ballast: or that trading craft have that privilege specially in re- 
spect to pilot-boats, whose business it is to run close upon other vessels, 
to speak and board them if necessary and are not to be regarded as run- 
ning on any fixed course or having the privilege of vessels making 
regular voyages. 

But in consistency with all the decisions rendered in this court and 
England, I hold the pilot-boat was clearly in fault, in not having on 
deck a competent look-out, (3 Kent, 230; Story Bail, S. 611; 3 Hagg, 
R. 380, The Chester.) 

‘The duty cannot be safely entrusted to the helmsman alone; his 
attention must be more particularly occupied with his own vessel, and 
her safe management, than with objects outside of her; and, if he can, 
occasionally take a view off her, yet that is not his chief or more im- 
portant employment. 

In the case of the Emily and Depeyster in this court, this point was 
fully considered, and also in that of the Virginia, and the vessel which 
had not a look-out properly stationed, independent of the helmsman, 
was pronounced in fault, and liable for injuries sustained by collision 
with ber, when the other vessels were managed with ordinary care 
and skill. ‘The same rule must be applied to this case. 

I do not regard the accident one inevitable to both parties, but must 
hold on the proofs that it resulted from the want of due precaution on 
the part of the Blossom. 

Upon the proofs Lam not at liberty to limit the damages to the mere 
cost of repairing the schooner, but I do not feel constrained to follow 
out the supposition of the ship carpenter as to the probable injury. 

‘The libellant is entitled to his actual injury, that is, his vessel should 
be made to him staunch and serviceable to a like degree as she was be- 
fore the collision. 

The repairs have not placed her in that condition, nor is the estimate 
given of what it would cost to take up the deck and replace knees, &c., 
&c., and in the absence of an estimate, I shall consider that a like ex- 
penditure with that already made would accomplish such needful 
repair. 

I accordingly decree that the libellant recover $62 60, with his costs 
to be taxed, but as the valuation may be regarded by the parties greatly 
below or beyond the actual value of the work required, I shall give 
leave to either party to take a reference on the point as to what it would 
cost to place the schooner in as serviceable a state as she was before the 
collision, 

If both parties do not agree to the reference, then it is to be taken at 
the expense of the one asking it. 
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New Dork Supreme Court. 


[ Jefferson County, General Term, July, 1848. | 


Before the Honorable DANIEL PRATT, PHILO GRIDLEY and WILLIAM F. 
ALLEN, Assistant Justices of the Supreme Court. 


ParRDEE v. VANANKEN et al. 
VANANKEN, Speciat Guarpian, v. PARDEE. 


A junior incumbrancer by mortgage has a right to redeem from a senior mortgagee and have 
an assignment of the security to protect and enforce his own rights. 

Where land is purchased with an agreement that the vendee shall pay off and satisfy a prior 
mortgage, existing before the title passed to the vendor, the land becomes the primary fund 
for the payment of such mortgage: and the vendor is entitled to an assigninent of such 
mortgage from the holder, for the purpose of enforcing his claims against the Jand and the 
personal liability of the vendee in the same suit. 

Where a sufficient tender is made before bill filed to foreclose, and an assignment demanded, 
which is refused ; and a cross-bill becomes necessary, the costs of the whole litigation will 
be decreed against the plaintiff in the original suit personally. 


Cuarvtes ParpveEe was the owner of the senior mortgage (upon 
premises in Cayuga county) given by Sirah Mowrey and John W. 
Greenfield for purcliase money. John W. Greenfield sold to Sirah 
Mowrey his interest in the premises, April 1, 1842, subject to the pay- 
ment of the mortgage to Fuller. Sirah Mowrey sold the premises, 
April 9, 1842, to Edward Mowrey and Albert G. Mowrey, also subject 
to the payment of the mortgage to Fuller. Albert G. Mowrey died, and 
his interest was sold under an order in Chancery by Vananken, special 
guardian to Edward Mowrey, who gave back a mortgage upon the whole 
premises, and also his bond and agreement to pay up the Fuller mort- 
gage. The mortgage for the infant was taken to Vananken, as special 
guardian, by order of the Court of Chancery. On the 3d October, 1846, 
Vananken tendered to Pardee, the assignee, the full amount due on his 
mortgage, and demanded an assignment of the same to himself. Pardee 
refused to take the money and assign, but offered to receive the money 
aud discharge the mortgage. He subsequently filed this bill to foreclose 
and Vananken answered and filed his cross bill to redeem and for an 
assignment. The cause was argued at the Oswego General Term in 
May last. 


W. H. Jewet and G. F’. Comstock, for Pardee. 
Stephen A. Goodwin for Vananken and Infant. 


By the Court—Grip.tey, J.—The pressure of our various duties 
compels us for want of time to state in a very brief and informal manner 
the conclusions at which we have arrived in this case. 

We think that the special guardian, being the mortgagee for the 
benefit of the infant in a mortgage junior to that held by the complain- 
ant in the first suit, was the proper party to file a bill to compel a re- 
demption and assignment of this senior mortgage ; not as special guar- 
dian merely, but as the mortgagee representing the interest of the infant 
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with respect to the mortgage. A bil! for the foreclosure and sale of the 
premises would be properly filed in his iauie, and so, we think, woulda 
bill to redeem. It is true that by the general rules of the Court of 
Chancery, the mortgage, executed on a sale of the infant’s interest in 
the lands in question, should have been made to the clerk; but it is 
equally true that by the statute (2 R. S. p. 195, § 185,) the mode of in- 
vestment of the proceeds of the sale was in the discretion of the Court of 
Chancery, and that court has the power to depart from or dispense with 
those rules, as it did in this instance, (1 Paige 391, 9 ib. 351.) The 
defendant, Pardee, has no concern with the question whether the infant 
has funds with which to make the redemption iu question, whether they 
are advanced by the mortgagee himself, or whether in that case he will 
be reimbursed by the Court of Chancery. It is enough for him that the 
junior mortgagee tenders the money due on the mortgage held by him, 
and de:nands its redemption for the more perfect protection of the rights 
of the infant under the junior mortgage. 

2d. We arealso of opinion that Pardee was bound in equity to grant 
the redemption and assign the mortgage. 

It is argued and authorities are cited to show that by payment and 
satisfaction of the mortgage the junior incumbrancer would as surely be 
subrogated to all the rights of the principal creditor; and that an as- 
signment is therefore unnecessary and will not be ordered. 

We believe, however, and shall endeavor to show hereafter, that the 
infant, whose interest the junior mortgage represents, has rights which 
could not be protected without an assignment of the mortgage. 

We think the right toan assignment of the mortgage may be placed 
on several grounds. (I.) It springs directly from the general right of 
redemption which is a correspondent right to that of foreclosure. (2 
Story’s Equity, § 1024.) Every person who has any right to, interest 
in, or lien upon, the lands embraced in a mortgage which is liable to be 
foreclosed, is entitled toa redemption. ‘The owner of the fee of this 
equity of redemption, redeems the land itself; and the decree in such 
cases directs the mortgagee to convey all his right and title to the premi- 
ses to the redeeming party, and to deliver over all deeds, writings, &c., 
relating to the same. The owner of a junior incumbrance redeems not 
the premises, strictly speaking, but the senior incumbrance; and then 
he is entitled, not to a conveyance of the premises, but, au assignment 
of the security. The difference in the nature of the relief granted in 
the two cases depends on the nature of the interest in the premises pos- 
sessed by the redeeming party, which confers upon him his right to 
redeem. 

It is said in 2 Story’s Eq. § 1023, that all persons who have acquired 
any iuterest in the land mortgaged have a clear right to discharge the 
property from all incumbrances in order to make their own claims bene- 
ficial or available. Hence he says “a tenant for life, &c., &c., and indeed 
any other person having an incumbrance, or having a legal and equita- 
ble title or lien thereon, may insist upon a redemption of the mortgage 
in order to the due enforcement of their claims and interests respectively 
in the land. And whenever any person does so redeem, he or she be- 
comes substituted to the rights and interests of the original mortgage 
in the land exactly as in the civil law.” The civil law required an assign- 
ment or cession of the debt or security on payment by the party, to be 
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made to him, even though that security were a bond only. (1 Story, §474; 
Evans’ Pothier, N. 275, 280, 281, 428, 429, 430 ; Story’s Eq. § 500.) 

And the manner in which one party became substituted to the rights of 
another with respect toa certain security by the rules of the civil law was 
by decreeing an assignmentor “cession,” as it was termed, of the security 
redeemed. (See Story’s Equity, § 494, 499, 500, 535,536; Evans’ Po- 
thier, n. 275, 280, 281, 428, 429, 430.) 

(II.) The senior mortgage should be assigned for other and special 
reasons applicable to the circumstances of this particular case, and to the 
particular relation which the parties to the suit occupy toward each other. 

The conveyances by which the fee of the land embraced in the mort- 
gage has been successively transmitted to the present holder, having 
all expressed on their face the condition that they were made subject to 
the Fuller mortgage, it follows that those lands were the primary fund 
for the satisfaction of that incumbrance. (Jumel v. Jumel, 7 Paige, 591.) 

Again, not only was the same condition contained in the convey- 
ance of the special guardian of the infant’s interest in a moiety of the 
farm to Edward Mowrey, but the latter executed to the special gnar- 
dian an agreement under seal, covenanting to pay off the Fuller mort- 
gage, and to save harmless all persons interested in the premises. Now 
upon this statement, it is clear that as between Vananken, the mortga- 
gee, who represents the infant, and Edward Mowrey, the moiety of 
the premises which originally belonged to Edward Mowrey, should 
in equity be applied to the payment of the Fuller mortgage, and that 
the personal liability of Edward Mowrey was a fund primary even to 
Edward’s moiety of the land. 

The junior mortgagee, respecting the infant’s rights, may therefore 
be regarded in the light of a surety, as to the lands originally owned by 
the infant, and which are embraced in that mortgage ; while the undi- 
vided moiety of Edward, and more especially the personal liability of 
Edward constitutes the fund for the payment of the Fuller mortgage. 
Such was the equitable relation existing between these parties, and all 
the rights growing out of this relation between principal, surety, and cre- 
ditor, would be capable of being enforced at the suit of Vananken, were 
he, as the representative of the interests of the infant, the assignee, and 
holding the senior mortgage, he would be entitled to foreclose such 
mortgage against Edward Mowrey, and to have a final decree against 
him for any deficiency. (2 R. S. p. 191, §152, 153, 154, Curtis v. 
Tyler, 9 Paige, 436; Halsey v. Read, lb. 453.) So, too, he would be 
entitled to a decree that Edward Mowrey perform his covenant and 
save the infant harmless, by paying off the senior mortgage ; and in 
any decree of sale it would be ordered that Edward Mowrey’s original 
moiety be first sold. (Story’s Equity, §849 and 730, 6 Johns. C. R. 
398, 406 ; 10 Paige, 595; 6 Johns. C. R. 398,406; 10 Paige, 595.) 

We are now prepared to inquire what rights exist on the part of the 
surety against the creditor which the Court of Chancery will enforce. 
Mr. Justice Story says in his Equity Jurisprudence, (Vol. J. § 499,) 
“Courts of Equity have gone farther in their favor, and held them en- 
titled upon payment of the debt due by their principal to the creditor, to 
have the full benefit of all the collateral securities both of a legal and 
equitable nature, which the creditor has received as an additional pledge 
for his debt. ‘Thus for example, if at the time when the bond of the 
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principal and surety are given, a mortgage also is made by the princi- 
pal to the creditor as an additional security for the debt, then if the 
surety pay the debt, he will be entitled to have an assignment of the 
mortgage, and to stand in the place of the mortgagee.” See also the 
strong language by the Lord Chancellor, in 3 Mylne & Keen, 190, 192, 
citing and approving of the principle as stated by Sir Samuel Romilly, 
in Craythorn v. Swinburn, (14 Vesey, 159,) so too in Halsey v. Reed, 
9 Paige, 453,) it was held, that where the owner of land covered by a 
mortgage sells a part of the land to a purchaser who assumes the pay- 
ment of the whole mortgage, and the owner of the residue is obliged to 
pay off the incumbrance, “the latter is entitled to an assignment of it, 
to enable him to obtain satisfaction out of the land of the person who has 
assumed such payment.” If this be law, then is Pardee bound to as- 
sign the senior mortgage to the junior mortgagee, i possession, to ena- 
ble him to obtain satisfaction outof the moiety of Edward Mowrey, and 
to enforce against the latter his personal covenant of indemnity. In ad- 
dition to these authorities, in Chambers v. Millard, (1 Johns. Ch. R. 
409, 414,) the late Chancellor Kent, upon a full cousideration of the 
English authorities, held that if a bond creditor should exact the whole 
of his demand against one of the sureties, that surety was entitled to be 
substituted in his place and to a cession of his rights and securities, (as 
if he were a purchaser,) against the principal debtor, or his co-sureties, al- 
though in the particular case under his consideration, the surety was not 
so situated as toclaim such right. Iu King v. Baldwin, (2 Johns. Chan. 
560,) the principle was laid down as clear law, that a surety was entitled 
either to call on the creditor by the aid of the Court of Caancery to as- 
sign his demand against the principal debtor, or to pay the debt himself 
when due, and on such payment to be substituted in the place of the 
creditor. 

In Hayes v. Ward, (4 Johns. Chan. 123,) it is laid down that a surety 
who pays the debt, is entitled to be putin the place of the creditor, and 
to all the means and to any remedy whic! the creditor possesses, to eu- 
force payment from the principal debtor. In Burnett v. Dinniston, 
(5 Johus. Chan. 35,) it was decided that a subsequent judgment or mort- 
gage creditor, was entitled to redeem of a senior mortgagee, by paying up 
the amount due on his mortgage, and that he had no right to insist on 
the payment of a subsequent security on the English doctrine of tacking. 

Aud this case shows what is meant by redeeming a mortgage. At 
page 37, after top, it appears that a tender was made to the holder of the 
senior mortgage, and an assignment of the mortgage demanded, which 
was refused. 

And ou page 40, the Chancellor says, “ there can be no doubt that the 
plaintiffs who made the tender, were entitled to redeem, and that the 
condition imposed was unjust.” 

Aud again, on page 41, he says, “I'he obstacles to a redemption set up 
by the mortgagee, were unlawful and groundless, and rendered the sub- 
sequent sale irregular and void.” 

in 7 Johns. Chan., 213, the Chancellor refused to direct a cer- 
tain judgment to be assigned to the plaintiffs by way of substitution on 
the payment of it for certain peculiar reasons existing in the case, con- 
ceding by a strong implication, that but for such peculiar causes, the de- 
cree would be made. (See also 1 Vesey 339, 1 Atkins 135, Ex parte 
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Crisp, 2 Vern. 608; 1 Chan. R.64; 11 Vesey, 22.) It may be remarked 
here, that the doctrine laid down in sections 499 a. 6, &c., of Story’s 
Equity, whether it be the law of this State to the extent there ex- 
pressed or not, forms no objection to a decree in this case. 

That doctrine denies the right of a surety in a personal obligation 
under seal, as a bond, being a joint obligor, to pay up the debt and be 
subrogated to the rights of the creditor against their principal debtor, 
whether he take an assignment of the security or not, and whether such 
an assignment is made to himself, or a third person. 

Judge Story obviously favors this doctrine, notwithstanding he con- 
cedes that the civil law is otherwise ; that the laws in England are 
conflicting on this point; and that the current of authority in the 
State of New-York is against it. I repeat, however, that the case at 
bar steers clear of the principle in question. It is not the case of 
a simple bond, but of a bond and mortgage; and Judge Story him- 
self holds that where there is a mortgage, the rule does not apply. 
($499; Paige, 556.) Again, neither the infant, nor the junior mort- 
gagee, was a co-obligor in the bond. Neither owed the debt, nor 
was bound to pay it personally. (9 Paige, 90.) 

(111.) There is another condition which shows that in a case like 
this, a Court of Equity will order an assignment of the mortgage in- 
stead of a satisfaction of it. It is the manifest object of the rules 
of the Court of Chancery respecting the right of redemption, and 
subrogating sureties to the rights of the creditor against the princi- 
pal debtor, to afford full relief and protection to the parties asking 
it, so far as it may be done consistently with the security of the cre- 
ditor. Now in some cases, a satisfaction of the security would afford 
ample relief; and there the Court would not order an assignment; 
for example, where a bill is filed by the owner to redeem premises 
from a mortgage, which is the only outstanding’ lien upon them. 

In that case, it is obvious that a simple satisfaction of the incum- 
brance affords the complainant all the relief that he needs. Butin most 
cases, when a junior mortgagee seeks a redemption of an older security, no 
thing short of an assignment will afford adequate relief and full protection 
to the party. When there are iiitermediate liens between the senior mort- 
gage and the junior one, an assignment which keeps alive the security is 
far more available to the redeemiug party, than a satisfaction which extin- 
guishes it at law, atid leaves the party toa difficult, complicated, and un- 
certain remedy in equity. Again, a satisfaction of the senior mortgage ne- 
cessarily leaves the redeeming owner of the junior mortgage, exposed to” 
the entire loss of the security, by the fraud of the owner of the equity of 
redemption. 

In this very case, suppose that the owner had paid and satisfied 
the Fuller mortgage, and on the next morning, Edward Mowrey had 
sold and conveyed the premises to a bona fide holder, where would 
be the equitable right of subrogation ? 

But in this particular case, the junior mortgagee in the suit of fore- 
closure, could not lawfully settle his conflicting aud subordinate right 
with and against KE. Mowrey, (9 Paige, 538.) Nor could he compel 
Pardee to enforce his claims against Edward Mowrey upon a foreclo- 
sure of the mortgage. (LO Paige, 597.) 

The chancellor in this case remarks, that there was no good reason 
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why the party (who was in a relative position to the holder of the se- 
nior mortgage, similar to that of Vananken,) did not pay his bond and 
take an assignment of the bond and mortgage, and proceed against the 
Jand and subsequent grantee thereof for his indemnity, (10 Paige, 597.) 
So in this case the proper way was for the junior mortgagee to have 
paid Pardee’s mortgage and taken an assignment of it, and sought his 
equitable relief against Edward Mowrey, either to compel a sale of his 
moiety of the land in the first instance, or against him personally for 
any deficiency ; or to compel him to keep and perform Lis covenant to 
pay off the mortgage. 

It is no answer to this argument, that it is said that Edward Mowrey 
has absconded and is insolvent. He may by descent, devise, bequest or 
fortunate speculation, become able to respond to the full amount of his 
obligation at any moment. And his present pecuniary condition affords 
no reason why the defendant Pardee, should refuse to put the adverse 
party in a situation to enforce all the rights against Edward Mowrey, 
which the law gives him. 

Ou the whole we are of opinion that Pardee should have received 
the money tendered to him, aud assigned the security as he was 
requested to do. Having refused to comply with these equitable 
offers, without the shadow of excuse, there must be a decree de- 
claring the tender sufficient, and that Vananken is entitled to redeem 
and have an assigument of the Fuller bond and mortgage. 

The decretal order will provide for a reference to compute, &c., 
and that if this redemption be made in ten days after the coming in 
of the report, then the original bill be dismissed with costs, and Par- 
dee pay the costs of the cross-bil!, but if the money be not paid, &c., 
then the usual decree of foreclosure and sale and the cross-bill be 
dismissed with costs. 


Note.—See also Rosevelt v. Niagara Bank, Hopkins’ Ch. R. 579, 
S. C. in Error, 9 Cowen, 409. 





Circuit Superior Court of Law and Chancery. 
[ Williamsburgh, Virginia.| 
IN EQUITY. 


Henry AsHBURN, ADMINISTRATOR, V. THE PresiDENT, DiREc- 
rors & Co., or THe Farmers’ Bank or ViraGinia. 


PRINCIPAL AND SURETY—DISCHARGE OF SURETY BY ACTS OF 
PRINCIPAL. 


S. made two promissory notes, payable to the order of L. B. and H. A., both of which were 
discounted by the defendants for the accommodation of S. They were protested at maturity. 
A. died, and his adniinistrator paid the amount of one of them to the defendants, and the 
defendants brought an action against S. and B. to recover the amount of the other. Judg- 
ment was obtained against S. and B. and in January, 1838, a fi. fa. upon it was levied on pro- 
perty of B. for the forthcoming of which on the day of sale, he executed a bond with surety 
10 pursuance of the act of assembly. Tie bond having been forfeited by non-delivery of 











384 THE NEW-YORK LEGAL OBSERVER. 


Circuit Superior Court, &c.—Ashburn v. The Farmers’ Bank of Virginia. 











the property, an execution was awarded by the court in June, 1838, against B. and his surety 
on the bond, upon which award a fi. fa. was issued and placed in the hands of an officer. 
This fi. fa. was countermanded by the defendants, and was returned accordingly without 
satisfaction. No further proceedings were had until March, 1841, when a ca. sa. was issued 
and 8S. and B. were discharged as insolvents, surrendering no property. Judgment was then 
obtained for the amount of the unpaid note against the plaintiff as administrator of A. upon 
which a fi. fa. was returned, “ no effects.” The defendants then brought an action against 
the plaintiff for a devastavit. On a bill filed by A— 

Held, that the course pursued by the defendants, discharged the plaintiff’s intestate as surety. 

The cases of McKenney’s ex’ors v. Waller, 1 Leigh, 434, and Alcock v. Hill, 4 Leigh, re- 
viewed and considered of doubtful authority. 


In August, 1856, Shields made two promissory notes, payable to the or- 
der of John L. Berry and Henry Ashburn, both of which were dis- 
counted by the defendants for the accommodation of Shields, and pro- 
tested at maturity for non-payment. Ashburn having died, the plaintiff, 
as his administrator, soon after the maturity of the notes, paid the amount 
of one of them to the defendants, and the defendants brought an action 
against Shields and Berry, to recover the amount of the other. Judg- 
ment was obtained against Shields and Berry, and in January, 1838, a 
fi. fa. upon it was levied on property of Berry, for the forthcoming of 
which, on the day of sale, he executed a bond with surety, in pursuance 
of the act of assembly. The bond having been forfeited by non-delivery 
of the property, execution was awarded by the court in June, 1838, 
against Berry and his surety in the bond, upon which award a fi. fa. 
was issued and placed in the hands of the officer. But this fi. fa. was 
countermanded by the defendants, and was returned accordingly with- 
out satisfaction. No further proceedings were had until March, 1841. 
when a ca. sa. was issued, and Shields and Berry were discharged as 
insolvents, surrendering no property. Judgment was then obtained for 
the amount of the unpaid note against the plaintiff as administrator of 
Ashburn, upon which a fi. fa. was returned, “no effects.” The de- 
fendantsthen brought an action against the plaintiff for a devastavit, and 
the plaintiff filed his bill in this case, insisting that Ashburn was dis- 
charged from the debt, and praying an injunction to the proceedings at 
law and general relief. Shields, Berry and the surety in the forthcom- 
ing bond, were all alleged and proved to be utterly insolvent. 
The case was argued by, 


George W. Southall, for plaintiff. 
Robert McCandlish and P. P. Mayo, for defendants. 


Scarpuren, J., delivered the opinion of the court.—In McKenney’s 
ez’orsv. Waller, 1 Leigh, 434, the court of appeals held, that a mere indul- 
gence given by a creditor to a principal debtor, the creditor not binding 
himself to suspend his proceedings against the principal for any time, 
though such indulgence be given at the very time the sheriff is about 
to levy the execution on the principal’s property, and though in conse- 
quence of that indulgence the principal is enabled to remove his pro- 
perty out of the reach of future process, does not, even in equity, dis- 
charge the surety. In that case, the creditors, when the sheriff was 
actually at the house of the principal and about to levy the executions 
on his property, which was amply sufficient to satisfy the whole debt, 
at his instance, without the consent or knowledge of the surety, gave 
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written instructions to the sheriff, “not to levy the executions till they 
should see him.” The levy was accordingly suspended, and the sheriff 
made return on the executions—Not executed by order of the plain- 
tiffs. After new executions were issued, the principal removed his pro- 
perty out of the reach of the process, and the new writs were levied 
upon the property of the surety. 

The principle decided in McKenny v. Weller, was followed in 
Alcock v. Hill, 4 Leigh, 622. In that case the creditor, after he had 
delivered the execution to the sheriff, without tne consent or knowledge 
of the plaintiff, gave written directions to the sheriff to suspend pro- 
ceedings thereon, till he should give further instructions, The debt, 
at that time, might have been levied of the property of the principals 
who were then solvent. But the creditor forbore any further proceed- 
ings for many years, and in the mean time the principals and all the 
sureties but one became insolvent. And it was held that the surety 
was not entitled to relief in equity. 

But the authority of these cases has been questioned in Chichester 
v. Mason, 7 Leigh, 244, and in Ashby’s adm’x v. Smith's adm’x, 7 
Leigh, 164. 

In Chichester v. Mason, Cabell, J., in commenting upon the case of 
McKenny v. Waller, said, “ Besides, | am very confident that the princi- 
ple, on which I rest this case, was not brought to the view of the court 
in that.” And again, “ If this inference be correct, that case will be stript 
of much of its force as authority even in cases where the circumstances 
may be precisely the same.” And in Ashby’s adm’r v. Smith’s 
adm’x, Brockenbrough, J., in delivering his opinion, said; “1 incline 
to the opinion, that those cases [McKenny v. Waller, and Alcock v. 
Hill,| are rendered of doubtful authority by the opinions of our brethren, 
Brooke and Cabell, in Chichester v. Mason ; to which we may add the 
opinion of the president who had decided that case in the court below. 

The case of Chichester v. Mason, was as follows:—One Blacklock 
having obtained judgment and award of execution on a forfeited forth- 
coming bond, against M‘Carty, the principal, and Mason, the surety, 
transferred the judgment to Chichester, who sued out a fieri facias 
thereupon, and put the same into the sheriff’s hands. M(‘Carty, the 
principal debtor, was much indebted, yet he had at the time, unincum- 
bered property amply sufficient to satisfy this execution, and the debt 
might have been made out of his property, if the sheriff had been per- 
mitted to proceed on the execution. But while the execution was in 
the sheriff’s hands, Chichester, without the consent or knowledge of 
Mason, the surety, entered into an-arrangement with M‘Carty, the princi- 
pal, to give him indulgence, but without specifying for what time, and to 
direct the sheriff not to levy the execution, in consideration of an arrange- 
ment by M‘Carty to pay himéen per centum per annum for the indulgence. 
When this arrangement was made by Chichester, he had no confidence 
in M‘Carty’s stability. Chichester directed the sheriff not to levy the 
execution then in his hands; and no step was taken to coerce payment, 
until after McCarty’s death, which occurred some too or three months 
after the return day of the execution. M‘Carty, in his life-time, paid 
no part of the ten per cent. and his estate proved insolvent. And it 
was held, by a divided court, that the surety was discharged in equity 
by the creditor’s dealings with the — debtor. 

VOL. VI. 
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Cabell, J., in distinguishing Chichester v. Mason from McKenny v. 
Waller, says: “It is said, however, that the case of McKenny’s ex’rs 
v. Waller is an authority against the proposition ] have stated. I can- 
not think so. There are ingredients in this case which are not to be 
found in that. ‘There was no proof in that case that the principle was 
embarrassed, or in failing circumstances, nor that he was thought to be 
so by the creditor ; above all, there was no proof of corrupt motives on 
the part of the creditor, inducing the release of the execution. It was 
an indulgence from motives of mere kindness and humanity towards 
the debtor. That case, therefore, may have justified a decision which 
would be very improper in this.” And again, he says: “ There is an- 
other case decided by this court, which was not referred to in the argu- 
ment, but which I have carefully examined. I allude to the case of 
Alcock v. Hill, 4 Leigh, 623, in which the execution was withdrawn by 
the creditor, after having been put into the hands of the sheriff. But 
that case is liable to all the remarks which I have made on McKenny’s 
ez’rs v. Waller, as contradistinguished from this. Besides, in that 
case, the creditor had, through the sheriff, stipulated with the surety, 
when he became such, that he would give indulgence, and in compli- 
ance with that stipulation, he withdrew the execution which had been 
issued by the clerk without his knowledge. ‘The sole question con- 
sidered in that case was, as in McKenny’s ez’rs v. Waller, whether, 
by the indulgence granted, the creditor had tied up his hands so as to 
impair the remedies of the surety.” Similar remarks were made by 
Brooke, J., in delivering his opinion in Chichester v. Mason. 

In Ashby’s adm’x v. Smith’s ez’rs, it was held that the waiver of 
an attachment levied without the assent of the surety, discharged 
the surety. And Cabell, J., in delivering his opinion in that case, 
said that it was decided in Chichester v. Mason, “that the waiver 
of a general lien on the property of the principal, resting on the mere 
delivery of an execution to the sheriff was a discharge of the surety.” 
Now if the case of Chichester v. Mason is to be understood as settling 
this broad principle and regarded as authority, then it clearly overrules 
the cases of McKenny v. Walker, and Alcock v. Hill. 

The first distinction taken by Cabell, J., between McKenny v. Waller 
and Chichester v. Mason, was, that there was no proof in the former 
that the principal was embarrassed, or in failing circumstances, nor that 
he was thought to be so by the creditor. It is believed, however, that 
there is no case to be found in the books in which the mere embarrass- 
ment of the principal, though known to the creditor, was regarded as 
sufficient to discharge the surety. Nor is it easy to perceive how this 
circumstance, unaccompanied by fraud, can, upon any principle which 
has ever been recognised, either by courts of law or courts of equity, 
affect the surety’s liability. There is, indeed, strong reason for the 
doctrine that the waiver of an execution of fieri facias delivered to the 
sheriff, made without the consent of the surety, should discharge the 
surety, to the extent that the principal has unincumbered property 
upon which the execution might be levied, but I do not perceive how 
the fact that the debtor was in failing circumstances at the time at all 
strengthens it. If such a waiver be a discharge, it can only be upon 
the ground that the creditor thereby gives up the lien which he acquires 
by the delivery of the execution; and it matters not, it seems to me, 
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what may be the condition of the principal debtor. A surety, upon pay- 

ment to the creditor of the debt of the principal, is entitled to the benefit 

of securities, which the creditor had, and can render available against 

the principal debtor ; and if any of those securities have been lost or. 
have become lessened in value in consequence of the neglect or default 

of the creditor, the surety’s liability to the creditor will be diminished 

to that extent, Pitman on Prin. and Surety, 113, and cases there cited. 

The cases are uniform upon these points, and the only question in the 
case of a waiver of a fi. fa. delivered, is, whether the lien thereby obtained 
is such a lien as that the discharge of it will discharge the surety. The 
discharge of such a lien ought or ought not to discharge the surety, and 
the property of the principal subject to the levy of the execution should 
be looked to only to measure the extent of the surety’s discharge. 

But the circumstance most relied upon by both Cabell, J., and Brooke, 
J., as distinguishing the case of McKenny.v. Waller from the case of 
Chichester v. Mason, was, that there was no proof in the former as in 
the latter of corrupt motives on the part of the creditor inducing the re- 
lease of the execution. The corruption was found in the contract made 
by the creditor for the ten per centum per annum, which the principal 
agreed to pay him for indulgence. 

And yet it is said that, as a promise by the principal to pay usurious 
interest in future, for forbearance, is void, it does not operate to exonerate 
a surety ; Tudor v. Goodloe, 1 B. Monroe, 324, cited 2 Ves. junr. (Sum- 
ner’s ed.) 540, n. (a), and upon principle it seems to me that this is cor- 
rect. How the agreement, though tainted with usury, and therefore 
corrupt, could have operated to the prejudice of the surety, except by 
depriving him of the benefit of the lien of the fiert facias upon the 
principal debtor’s property, I confess my entire inability to perceive, and 
it is to be observed that it was not the corrupt agreement for the ten per 
cent., but the actual suspension of the execution that operated to the 
surety’s injury: and this injury would have been the same whether 
the suspension were made in pursuance of an honest or a corrupt 
agreement. 

It seems to me, therefore, and I say it with becoming deference, that 
the distinctions drawn by those learned judges between the cases of 
McKenny v. Waller, aud Chichester v. Mason, are distinctions which 
did not authorize a difference of principle. I feel the more confidence 
in this opinion, from the statement made by Cabell, J., in Ashby’s 
adm’x v. Smith’s adm’x, of the principle settled by Chichester v. 
Mason. 

But the case of Chichester v. Mason, was decided by a divided 
court, whilst in McKenny v. Waller, and Alcock v. Hill, there was 
entire unanimity. But Brockenbrough, J., one of the dissenting judges 
in Chichester v. Mason, subsequently expressed the opinion that the 
cases of McKenny v. Waller, and Alcock v. Hill, were rendered of 
doubtful authority by the opinions of Brooke, J., and Cabell, J., in 
Chichester v. Mason ; to which, he said, might be added the opinion 
of the president, who decided that case in the court below. 

Whilst, therefore, it cannot be said that the cases of McKenny v. 
Waller, and Alcock v. Hill, have been overruled, by the case of Chi- 
chester v. Mason, still it is perfectly manifest that the authority of those 
cases has been very much impaired, and can no longer be safely relied 


upon, 
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In this case, the first fiert facias was actually levied upon property, 
which I am bound to presume, was amply sufficient to satisfy the debt 
due tothe bank. If after the levy and before the execution of the forth- 
coming bond, the bank had interposed and suspended the execution 
of fiert facias, so that the benefit of the levy had been lost, there can 
be no doubt that, according to the principle of Ashby’s adm’x v. Smith’s 
adm’r, and of Mayhew v. Crickeit, 2 Swanst. R. 185, the plaintiff’s 
intestate would have been discharged. The forthcoming bond took 
the place of the levy, and was a security, which the law provided, that 
the benefit of the levy should not be lost to the bank. As soon as it 
was forfeited, it became, in effect, a collateral security for the debt due 
to the bank, and if the plaintiff had then discharged the debt, he would 
have been entitled to the benefit of that security. And inasmuch as 
the sergeant was bound to take sufficient security, | am bound to pre- 
sume that it was sufficient. The second execution, then, issued ‘against 
a principal (principal as between him and the plaintiff’s intestate) who, 
at the time of the levy of the first execution was in the possession of pro- 
perty sufficient to satisfy the debt due the bank, and against a surety 
who was also able to satisfy it. Whiy this second execution was sus- 
pended, uo where appears. No further steps were taken till three years 
afterwards, when a capias ad satisfaciendum was issued, and the obli- 
gors in the forthcoming bond proved insolvent. Under these circum- 
stances, it seems to me, that, according to the principle of Chichester 
v. Mason, if that case is to be regarded as authority, the course pursued 
by the bank discharged the plaintiff’s intestate. 

But there is another ground, upon which, in my opinion, the plaintiff 
may rightfully claim that his intestate’s estate has been discharged. 
After the forthcoming bond was given and forfeited, and an execution 
issued thereupon, aod was delivered to the sergeant, the bank was 
bound to exert due diligence in its prosecution. ‘The forthcoming bond, 
was, in effect, the assignment of a judgment to the bank, by way of col- 
lateral security for their debt; and if by due diligence that security 
might have been made available, the loss which has followed is to be 
attributed to their own laches, and they alone should bear it. In Wil- 
liams v. Price, 1 Sim. & Stu., 581, 2 Con. En. Ch. R. 297, it was held, 
that where a creditor takes from his debtor an assignment of a debt due 
from a third person as a security for his demand, and, by his wilful 
default, the debt becomes irrecoverable, he must bear the loss. In that 
case there was a reference to the master, to take an account of what the 
defendant had received, or might have received, without his wilful-de- 
fault or neglect, in respect of the judgment debt assignedhim. See also 
Loop v. Summers, 3 Randolph, 511, 2Sim. & Stu., 457, 3 Paige, 614, to 
the same effect. 

Now when we take into consideration that the bank, at the time of 
the levy of the first execution, could not have interfered with the due 
prosecution of their claim, without discharging the plaintiff’s intestate, 
and that the forthcoming bond has come into the place of the property 
levied upon, it would seem to follow, that any want of diligence on their 
part afterwards, would have the same effect. At all events, all that can 
justly be claimed for the bank in this case, is such a reference as was 
made in Williams v. Price. 

Let an order, therefore, be drawn directing one of the Commissioners 
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of this Court to take an account of what the defendants have received, or 
might have received, if they had not suspended the second fieri facias, 
but had prosecuted the judgment upon the forfeited forthcoming bond 
with due diligence. 








N. D. Supreme Court. 
Before the Hon. J. W. EDMONDS, one of the Justices of the Supreme Court. 
Dickerson v. BEARDSLEY. 
AMENDMENT OF ANSWER. 


After service of summons and complaint, plaintiff served an amended complaint and at the 
end of twenty days from the time of the service of the amended complaint, plaintiff signed 
judgment. On motion to set aside judgment— 

Held, that the defendant had twenty days from the service of the amended complaint to 
answer or demur thereto. 


AFTER service of the copy of complaint in this action, and before the 
defendant’s time to answer had expired and before answer put in, the 
plaintiff served an amended complaint—at the expiration of the twenty 
days from the time of the service of the first copy of the complaint, the 
defendant not having put in an answer, the plaintiff signed judgment— 
a motion was now made to set that judgment aside. 


J. A. Millard, in support of motion. 
H. Brewster, contra. 


Epmonps, J.—In this case the complaint was amended after service, 
and before the expiration of twenty days from the time the amended 
complaint was served, the plaintiff signed judgment. I think the defen- 
dant had twenty days after service of the amended complaint, to answer 
or demur thereto, and that the judgment entered by default at the expi- 
ration of twenty days from the service of the first complaint, and before 
the expiration of the twenty days from the service of the amended com- 
plaint, was irregular and must be set aside for irregularity, being signed 
too soon. 

Order to set aside judgment. 


DESMOND AND ANOTHER V. WOOLF AND OTHERS. 


SPLITTING GROUNDS OF OBJECTION. 


A party complaining of any proceeding in a cause, must embody all his objections in one 
motion: the court will not permit him to make separate motions for each objection he may 
have to make. 


THis was a suit in equity, in which the defendants, after having ob- 
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tained an extension of their time to answer, by consent of the plaintiffs’ 
solicitor, had put in a demurrer to the bill. The plaintiffs moved to 
set aside the demurrer as irregular, that motion was denied; they now 
moved to take the demurrer off the file, for frivolousness. 


A. Dickinson, for the plaintiffs. 
E. Sandford, for the defendant. 


Epmonps, J.—This motion must be denied ; the objection now moved 
upon, existed at the time the motion was made to set aside the demur- 
rer as irregular, and might have been made then; but the parties having 
failed in that motion now seek to attack the demurrer on another ground ; 
parties cannot be permitted to split up their objections into several mo- 
tions ; they must take all their objections at once; if this splitting of 
grounds of objection were once permitted there would be no end to the 
number of motions, Motion denied. 





N. D. Common Pleas. 


Before the Honorable D. INGRAHAM, Assistant Justice. 
[In EQuITY.] 
Benson v. FasH AND OTHERS. 


GRANTING AND VACATING INJUNCTIONS UNDER THE CODE. 


By the provisions of the code, the course of practice, with reference to granting or vacating 
injunctions, is altered. 

An injunction cannot, as heretofore, be obtained on the complaint alone, but must show by 
affidavits that a sufficient ground exists therefor, and a defendant can only move to vacate 
an injunction either on the complaint and affidavit on which it was granted, or on affidavits 
of the defendant with or without answer. 

Where, therefore, an injunction was obtained on complaint and affidavits, and an answer was 
put in by the defendants unaccompanied by affidavits showing any reasons for vacating the 
injunction: Held, that the motion could not be entertained. 

Where an answer contains matter not responsive to statements in the complaint, although in 
equity the rule excluded such matter ; under the provisions of the code, where the answer 
can be used, such matter may be referred to. 


Tats wasa suit for the foreclosure of a mortgage executed to the plaintiff. 
Fash was made a party as claiming an interest in the mortgaged premises, 
alleged to be subordinate to the mortgage. It appeared from the com- 
plaint and an affidavit accompanying it, that several dwelling-houses 
stood upon the premises and were occupied by the defendant Fash, 
who threatened to remove them, and thus deprive the plaintiff of a 
large part of his security. An injunction was granted to restrain Fash, 
from removing the buildings. After answer, Fash moved, upon the 
complaint and answer, to dissolve the injunction. On the argument it 
was stated that Fash’s right was founded on a lease given by the cor- 
poration of New-York, under an assessment sale, which was alleged by 
the plaintiff to be void. 
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Edward Sanford, for the motion. 
James Lynch, for defeudant Fash. 


InerauamM, J.—The motion in this case is to dissolve an injunction 
heretofore granted, staying the defendant from removing certain build- 
ings from lots occupied by him on which plaintiff has a mortgage; the 
motion is made simply on the complaint and answer. 

One question argued before me was, how far the answer is to be used 
on this motion, when it contains matters not responsive to the statements 
iu the complaint. In equity the rule did exclude such matters, but I 
incline to the opinion that under the provisions of the code a different 
rule must be adopted. The complaint is to contain a plain statement 
of the plaintiff’s cause of action, and the answer to contain a denial of 
the plaintiff’s allegations or new matter, constituting a defence; when- 
ever these pleadings can be used at all, I think all the matter contained 
in them may be referred to either, for or against the motion. 

But it is evident from the 193th section of the Code, that the motion 
cannot as heretofore be made simply on the pleadings. The plaintiff 
cannot obtain an injunction merely on the complaint, but must by affi- 
davit, show that sufficient grounds exist therefor, section 193, and the 
copy of the affidavit must be served with injunction. 

The defendant may move to vacate the injunction, either, lst, on the 
complaint and affidavit on which it was originally granted; or 24, on 
affidavits on the part of the defendant with or without the answer. 

He is not allowed to put in an answer, which would be sufficiently 
verified by the mere belief of the attorney as to the truth of it, but 
must also produce affidavits stating the facts on which he founded his mo- 
tion. The statute evidently intends to require something more than the 
mere pleadings, on which either to grant or vacate injunctions, for either 
purpose there must be affidavits made by the parties, or on their behalf. 
The 199th section also contemplates the introduction of new matter in 
the defendant’s affidavits as it permits the plaintiff to answer it by other 
affidavits. As the affidavits so to be used by the defendant are the 
only means by which the defendant can introduce new matter, and the 
plaintiff has the right by affidavit to answer such new matter, the old 
rule excluding matter not responsive to the bill is virtually abrogated, 
and a more simple rule established, of allowing the parties to lay the 
whole merits of the controversy before the judge in affidavits. 

The application of these rules to this case compels me to deny this 
motion. On the complaint and affidavits there is enough to sustain 
this injunction. The answer cannot be referred to on behalf of the de- 
fendant, because it is not accompanied by affidavits showing any reasons 
for vacating the injunction. 

I have said that the complaint and affidavit on which the injunction 
was granted are sufficient to sustain it. ‘The complaint shows that there 
are buildings upon the premises which are mortgaged to the plaintiff, 
and which a person in possession of the premises threatens to remove. 
Such a removal would be an irreparable injury to the plaintiff. And 
if contemplated, the only mode of preventing it is by injunction. There 
is nothing in the papers which shows that the defendant had any right 
to these buildings,‘or any interest which would in any event authorize 
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him to remove the same; other questions will arise when the answer 
of the defendant is properly before the Court, which it is unnecessary 
for me now to refer to. There may be doubt as to the sufficiency of 
the plaintiff’s affidavit in respect to the defendant’s threat to remove 
the building. ‘There can, however, be no injury to the defendant in 
reserving the point until the motion is renewed on other papers, when 
all the facts can be placed before the judge upon the defendant’s affidavit. 


Motion denied. Liberty to defendant to renew motion. 


Before the Honorable M. ULSHOEFFER, First Judge. 
[At Chambers.]| 
CasTLEs v Woopnovse. 


ANSWER UNDER THE CODE—CONSIDERATION FOR PROMISSORY NOTE. 


To a bill on a promissory note, the defendant in his answer admitted the giving the note, but 
alleged that the goods for which the note was given were of an inferior quality to that for 
which the defendant contracted. 

Held, that it was too indefinite, that the answer should set forth what the defect was, whether 
in workmanship or materials, or both, or what it was, and in money, what the difference 
in value was. 

It should also show what quality of article was contracted for, and what inferior article was 

igndelivered, and whether the plaintiff was notified thereof, and defendant’s offer to return the 
inferior article before suit, or an excuse for no such offer being made. 


Tue bill alleged that the defendant Woodhouse, &c., at &c., for value 
before that time received, made his note in writing by the name of, &c., 
wherein and whereby he promised to pay to the plaintiff, or to his order 
by the name, &c., the sum of three hundred and ninety dollars and 
thirty cents, on, &c. Avermentthat note was unpaid, &c. 

Answer admitting the giving the note to the plaintiff and promise at 
the time, &c., in the bill alleged, concluding, “ but the defendant says 
that the goods for which the said promissory note was given were of 
an inferior quality to that for which the defendant contracted and that 
the defendant is not therefore liable to pay to the plaintiff the amount 
claimed by the plaintiff in his said complaint. _ 


Bryan, now moved to strike out the answer as frivolous. 
Saml. Owen, contra, submitted that the answer was sufficient. 


U.snoerrer, First Judge.—The inferior quality of an article to that 
contracted for, and for which the note in suit was given, is too indefi- 
nite in a plea of recoupment. It must set forth in plain terms what the 
defect was, and whether in workmanship, or materials, or both, or what 
it was, and in money what the difference in value was. In short the 
plea must set forth plainly what quality of article was contracted for, 
and what inferior article was delivered, and whether the plaintiff was 
notified thereof and defendant's offer to return the inferior article before 
suit, or some excuse for no such offer, 
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This plea is frivolous and the motion must be granted, but the defen- 
dant may amend in five days and serve amended plea, otherwise the 
plaintiff may take the effect of his motion by judgment. 





Westchester County Court. 
Before Mr. Justice LOCKWOOD. 
Purpy v. Hartson. 


APPEAL FROM JUSTICE’S COURT—PRACTICE. 


In cases of appeal from a Justice’s Court under sections 303 and 304, the copy, affidavit, and 
notice of appeal, and of the hearing must be served within twenty days after rendition of 
the judgment. If this be not done there is in fact no appeal. The omission cannot be 
supplied. . 


Tue plaintiff sued the defendant in a justice’s court, and on the 24th 
August, 1848, obtained a judgment ; within twenty days after the ren- 
dition of the judgment, the defendant served on the justice an affidavit 
for an appeal, and filed a bond pursuant to the provisions of the revised 
statutes and the former practice. 'The defendant did not serve with the 
affidavit any notice of appeal and of the hearing before the county 
judge as required by the Code, section 304. The plaintiff disregarded 
the defendant’s proceedings, filed a transcript of the judgment, and 
issued execution. 


Tyson, for plaintiff, moved to stay proceedings on the execution and 
for leave to rectify the omission in not serving a notice of appeal, &c., 
on the ground that the error arose from having mistaken the practice ; 
he contended that his motion, if granted, would not affect the substantial 
rights of the adverse party, and that the motion might be granted under 
sections 149 and 151. 


Beers, contra, insisted that in fact there was no appeal, and that sec- 
tion 149 or 151 did not apply. 


Locxwoop, J.—This motion must be denied. The appellant must 
show a full compliance with sections 303 and 304, to make his appeal 
effectual. The copy, affidavit, and notice of appeal, and of the hearing, 
must be served within twenty days after the rendition of the judgment: 
this has not been done, and the twenty days have now elapsed, and the 
right of appeal is gone; there is no means of supplying the omission. 
In this case, there is in fact no appeal. 


Motion denied, with $5 costs. 
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ENGLISH CASES. 


In the Exchequer. 
Hartson v. Ciirron.—3d May, 1848. 
BILL OF EXCHANGE—INFANCY—EVIDENCE—PLEADING. 


A declaration by an indorser against the acceptor of a bill of exchange, stated that the bill 
was drawn on the 20th September, 1847, payable four months after date, and that the de- 
fendant then accepted the said bill. Plea, infancy of the defendant. It was proved that 
the defendant became of full age on the 24th of December, 1847 :—Held, that this was no 
evidence of the defendant’s being an infant at the time of his accepting the bill. 


AssumpsiT by the indorser against the defendant as the acceptor of 
two bills of exchange. ‘The first count of the declaration stated that 
W. C.J. Anstruther, on the 20th of September, 1847, made his bill 
of exchange, directed to the defendant, for the sum of £1,000, payable 
four months after date ; that defendant then accepted the said bill; and 
that the same was indorsed to the plaintiff. The second count was the 
same in all respects, except that the bill was for £500. 

Plea.—Infancy of the defendant at the time of accepting the said bills. 

At the trial before Rolfe, B., at the Westminster sittings in this term, 
the defendant’s counsel, in support of the plea, proved that the defend- 
ant became of full age on the 24th of December, 1847, and that the de- 
claration was delivered on the 20th of March, 1848. He then contend- 
ed that this evidence, coupled with the date of the bill, showed that the 
bill was accepted before the defendant attained his full age. The learned 
judge thought the plea was not proved, and he directed a verdict for the 
plaintiff, reserving leave to the defendant to move to enter a verdict for 
— if the court should be of opinion that the evidence supported the 
plea. 


Whitehurst now moved accordingly.—There was evidence for the 
jury in support of the plea, the bill must have been drawn four months 
before the 20th of March, the day of delivering the declaration ; and as 
it is stated in the declaration that “the bill was drawn on the 20th of 
September, and that the defendant then accepted the said bill,” that is 
evidence of his having accepted it before the 24th of December, the day 
when he is proved to have attained his majority. It was urged on be- 
half of the plaintiff, that it did not appear at what time the bills were 
drawn, but they will be assumed to have been drawn on the day on 
which they bear date, according to the authority of De la Courtier v. 
Bellamy, 2 Shaw. 422, and Hague v. French, 3 Bos. & Pul. 173, which 
show that where a bill of exchange bears no date, it will be taken to be 
dated on the day when it was drawn. 


(Parke, B.—Admitting the bill to have been drawn on the day on 


which it bore date, why may not the defendant have accepted it some 
time after ?] 
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It is stated in the declaration that the bill was drawn on the 20th of 
September, and that the defendant then accepted the said bill. [Parke, 
B.—That does not mean that he accepted it on that day. The aver- 
ment would be proved by showing that he accepted it on the 28th of 
December. | 


Pottock, C. B.—You are attempting to push the doctrine of intend- 
meut very far. The defendant avers that he was under age at the time 
of accepting these bills ; he is bound to make out that matter affirma- 
tively, and all that can be said is, that his evidence leaves the point in 
doubt. 'The case may stand over for a week to enable the defendant 
to move upon affidavits. 


The case accordingly stood over, but the motion was not renewed. 


Rule refused. 








Ju the Common Pleas. 


ARMSTRONG V. CHRISTIANA. 


BILL OF EXCHANGE-—NOTICE OF DISHONOR. 


The plaintiff gave the defendant this notice of dishonor :—* I am the holder of a bill drawn by 
you on L. M.M. for £98 15s., which became due yesterday and is unpaid; and I have to 
state, that unless the same is paid to me immediately, I shall proceed against you without 
delay for the amount. Amountof bill, £98 15s., noting, 5s., total £99 :’—Held, that the 
word “noting” must be taken as part of the notice; that it implied presentment and non- 
payment ; and that the notice was therefore sufficient. 


Assumpsit by the indorsee of a bill of exchange against the maker. 
The material plea was, that the defendant had not had due notice of the 
non-payment by the acceptor. 

At the trial before Coltman, J., at the Croydon Summer Assizes, 
1847, it was proved that the defendant had received the following no- 
tice from the plaintiff :-— 


“20 Lawrence Lane, 5th January, 1847. 
“T am the holder of a bill drawn by you on L. M. Mendelssohn for 
£98 15s., which became due yesterday, the 4th inst., and is unpaid ; 
and [| have to state, that unless the same is paid to me immediately, I 
shall take proceedings against you without delay for the amount. 
“T am, sir, yours most obediently. 
“ Amount of bill, £98 15s. Noting, 5s.—total, £99.” 


The notice was addressed to “ Mr. John Christiana, Sherborne Lane,’ 
and it was proved that the clerk who delivered it to the defendant sta- 
ted, at the time, that it came from the plaintiff. 

‘The jury found a verdict for the plaintiff. 

A rule nisi having been obtained to set aside the verdict, and to enter 
a nonsuit, 
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Duncan, now showed cause.—'i‘he question in this case is, whether 
the defendant gave the plaintiff a sufficient notice of the dishonor of the 
bill. The notice proved gave a sufficient description of the bill, and 
showed that it had been presented and not paid, and that the defendant 
looked to the plaintiff for the amount. The words in the notice suffi- 
ciently identify the bill, although it is not stated that the bill was ever 
accepted— Shelton v. Braithwaite, 7 Mee. & Wels. 436; Rowlands v. 
Springett, 14 Ibid. 7. In the next place, this notice sufficiently shows 
that the bill has been dishonored, and that the holder looks to the de- 
fendant for payment under the rule laid down in Solarte v. Palmer, 
per Tindal, C.J., 1 Cr. and Jer. 417, which requires that this informa- 
tion should be given, either in express terms or by necessary implica- 
tion. In Hedger v. Stevenson, 2 Mee. & Wels. 799, Parke, b. and Al- 
derson, B., said that if they were to be bound by the precise expression 
of “ necessary implication,” a strict construction should not be put upon 
it. And Parke, B., says: Ibid. 805, “ It seems to me enough if it appear 
by reasonable intendment, and would be inferred by any man of busi- 
ness, that the bill has been presented to the acceptor and not paid by 
him.” In that case a notice that a bill had been “ returned unpaid,” with 
a claim of Is. 6d. for noiing, was held sufficient. The word “ noting” 
has a specific meaning among mercantile men, and implies that there 
has been a presentment and non-payment. In Grugeon v. Smith, 6 
Ad. & Ell. 499, the words “ returned with charges” were held to give 
notice of dishonor. A notice thata bill had been returned unpaid, and 
requesting that the defendant would pay the amount forthwith was held 
insufficient in Boulton v. Welch, 3 Bing. N. C. 688, but Parke, B., in 
Hedger v. Stevenson, says that he thinks that case was not rightly de- 
termined. ‘The facts in that case, at all events, were different from the 
present, as there was not any mention of “noting.” In Messenger v. 
Southey, 1 Man. & Gran. 76, a notice that mentioned “ expenses” was 
held insufficient ; but as Alderson, B., observed, in Bailey v. Porter, 
14 Mee. & Wels. 44, in that case there was no intimation given that 
the defendant would be looked to for payment. 


Coltman, J.—This case cannot be distinguished from Hedger v. Ste- 
venson, and Grugeonv. Smith. The words “with charges” and “no- 
ting,” must both imply that before the notice was given there had been 
a presentment and a refusal to pay. 


Maute, J.—I also think that the notice was sufficient. In both the 
cases of Hedger v. Stevenson, and Grugeon v. Smith, it was alleged 
that charges had been incurred and that could not have taken place 
unless there had been a presentment. The proceeding is one well 
known among mercantile men. Here the word “noting” occurs, and 
the meaning of it must have been perfectly understood. 


Cresswe i, J.—I think the case is quite free from doubt’ A person 
dealing with bills of exchange must be supposed to know the meaning 
of the word “noting” as well as of the word “ presentment.” 


Wittiams, J.—Concurred. 


Rule discharged. 
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CASES DETERMINED IN THE COURT OF APPEALS. 
[ Continued from page 368. | 
ASSIGNMENT. 


AssIGNMENT BY DEBTOR WHO Is INSOLVENT IN T'RUST FOR A SINGLE CREDITOR—Pri- 
ority oF Unirep States To pAyYMENT—Costs on AppEAL.—An assignment by a 
debtor, who is insolvent, of his property in trust for the benefit of a single creditor or 
surety, containing no provision for the benefit of creditors generally, is not, within the 
act of Congress which declares the United States entitled to priority of payment, in 
cases where a debtor not having sufficient property to pay all his debts shall make a 
voluntary assignment thereof for the benefit of his creditors. 

Accordingly, where a debtor made such an assignment of his property, and his 
surety in certain custom-house bonds, filed a Bill claiming that the United States had 
acquired a right to be paid first, and to be subrogated to that right on the ground that 
as such surety he had been compelled to pay the bonds. Held, that the bill could not 
be sustained. 

Costs on an appeal to the Court of Appeals are in the discretion of the court, and 
when the decree in the court below is reversed, it should be without costs. Bouchard, 
Executor, &c., appellant, v. Dias and Furman, respondents, 1 Comstock’s Rep., Court of 
Appeals, 201. 

BILL OF EXCHANGE. 


Birt or Excuance—Forcep EnporseMENT—L1iaBiLiTy OF Parties.—One of two 
partners drew, in the name of his firm, a bill upon the plaintiff payable to the order of 
B., and having forged the name of B. as endorser upon the bill, presented it to the Bank 
of Central New York, had it discounted in the regular course of business, and applied 
the proceeds to his private use. The Cashier of the Bank endorsed the bill and trans- 
mitted it to the defendants for collection, and the plaintiff accepted and paid it to the 
defendants. After discovering that the payee’s endorsement was forged, he sued to 
recover back the money so paid :—Held, that the action could not be maintained. 

B., the payee, being a stranger to the transaction, and having no interest in the draft, 
his endorsement was not necessary in order to transfer a good title to the party dis- 
counting the paper, or to entitle such party to receive the money upon it. 

The plaintiff having accepted and paid the bill under these circumstances, would 
have a right to charge the amount against the funds of the drawers in his hands or, if 
there were none, to maintain an action against them for money paid to their use. 

The case of The Canal Bank v. The Bank of Albany, (1 Hill, 287,) commented 
upon and approved ; but distinguished from this case, inasmuch as there, the endorser 
whose name was forged, was the owner of the draft and the only person entitled to 
receive the money upon it. Per Bronson, J. 

It seems that the drawers, after having passed the draft with the payee’s name en- 
dorsed upon it and received the avails of it, in an action against them would be estopped 
from controverting the genuineness of the endorsement. 

Where a bill is put in circulation by the drawer with the endorsement of the payee 
forged upon it, a bona fide holder may treat it as a bill payable to bearer. Per Bronson, J. 
Coggill v. The American Exchange Bank, 1 Comstock’s Rep., Court of Appeals, 113. 


CORPORATION. 


Corroration—Svuir acainst STockHoLDER—StatuTe or Limitations, (2 R. 8. 
298, ) 31.)—A suit against a stockholder of a corporation, to charge him individually 
with a debt contracted by it, pursuant to a provision in the act of incorporation, is not 
an “action upon a statute for a forfeiture or cause the benefit and suit whereof is limited, 
TO THE PARTY AGGRIEVED,” and therefore is not barred by the three years’ limitation 
prescribed in the statute, (2 R. S. 298, § 31,) for actions of that class. 
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The period of six years is the only limitation provided for suits of this description. 

Where the charter of an incorporated company provides that the stockholders shall 
be liable for its debts, and that a creditor may, after judgment obtained against the cor- 
poration and execution returned unsatisfied, sue any stockholder and recover his de- 
mand, such stockholders are liable in an original and primary sense, like partners or 
members of an incorporated association, and their liability is not created by the statute 
of incorporation. ; 

It seems that the short statute of limitations above referred to, is intended only to 
embrace penalties and forfeitures properly so called, and other causes of action penal 
in their nature, and where both the cause of action and the remedy are given by 
statute ; but does not extend to cases where the action is partly given by the common 
law and partly by statute. Corning and Horner v. McCullough, 1 Comstock’s Rep., 
Court of Appeals, 47. 


DEED. 


Derp—Construction or REsERVATION IN—AmBIGUITY.—Where a deed given in 
1829 contained a clause by which it was made subject to a reservation contained in a 
conveyance of the same premises given in 1793, between other parties and the ques- 
tian was upon the construction of the deed of 1829 :— 

Held, that it was to be construed in the same manner, as though the language of 
the reservation, as contained in the original deed, were incorporated into and formed a 
part of the one in question. atin) 

In the construction of deeds and other instruments the intention of the parties is to 
govern and where the language used is susceptible of more than one interpretation, 
courts will look at the surrounding circumstances existing when the contract is en- 
tered into, such as situation of the parties and of the subject matter of the contract. 
A conveyance of real estate contained a clause referring to and adopting the reserva- 
tion and conditions of a former conveyance of the same premises, and the reservation 
in such former conveyance was in these words: “Saving and always excepting to 
the said parties of the first part, their heirs and assigns, out of this present grant and 
release, all mines and minerals, that are now, or may be found within the premises 
hereby granted and released, and ail the creeks, kills, runs and streams of water, and so 
much ground within the same premises, as they, the said parties of the first part, their 
heirs and assigns, may think requisite and appropriate at any time hereafter, for the 
erection of the works and buildings whatsoever, for the convenient working of the 
said mines, and also all such wood, fire-wood and timber as they may think proper to 
use in building, repairing, accommodating, and working the said mines, with liberty 
to them, their heirs and assigns, and their and each of their servants to dig through 
and use the ground, for either of the said purposes, and to pass and repass through the 
premises, with their and each of their horses and cattle, carriages and servants, and to 
lay out roads therefor,” and the babendum clause, contained a condition that the gran- 
tee, his heirs, &c.,shou!d not erect, or permit to be erected, any mill or mill-dam upon 
the stream of water on the premises granted :— 

Held, that the reservation of the stream was for all purposes and not for mining pur- 
poses merely. 

And in aid of this construction :— 

Held, also, that it was proper to consider the evidence which showed that when the 
deed in question was given, the grantor owned the premises immediately below, on 
which were situated and used a miil and dam, which set the water back on to the land 
conveyed, and that the grantee knew of the existence of such mill and dam, and of the 
manner in which the stream was affected by their use. 

Held, also, that the reservation was not merely of the natural bed of the stream, but 
of a right to use the stream in the same manner, and to set back the water to the same 
extent, as when the grant was made. 

Whatever is necessary to the fair and reasonable use of the thing excepted, is also 
reserved as incident to the exception. 

A rezervation, in a deed, of a right or privilege should be construed in the same way 
as a grant by the owner of the soil, of a similar right or privilege. Per Jewerr,Ch. J. 

if the language of a deed is ambiguous, the court, in order to arrive at intention of 
the parties may look at their subsequent acts, and the manner in which the thing granted 
has been used, and enjoyed under the grant. Per Jewrtt,Ch. J. French, Jr. v. 
Carhart, 1 Comstock’s Rep., Court of Appeals, 97. 
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ESTOPPEL. 


ExsecTMent ror Dowrr—Quit-ciam Derep.—In ejectment for dower against a 
grantee of the husband by quit-claim deed, or a person holding under such grantee, the 
defendant is not estopped from showing that the husband was not seized of such an 
estate in the premises as to entitle his widow to dower. 

The case of Sherwood v. Vandenburgh, (2 Hill, 303) ; Brown v. Potter, (17 Wend. 
164) ; and other similar cases in the Supreme Court considered, and in this respect 
overruled. Sparrow v, Kingman, 1 Comstock’s Rep., Court of Appeals, 242. 


EQUITABLE JURISDICTION. 


EquitaBLE JuRIsDICTION To sET ASIDE Witt or Reat EstarE—DemuRRER To 
Britt —PartiTion—Mo tira RiousNess—BitL or Revivor—Parties.—A Court of 
Equity will not entertain jurisdiction to set aside a will of rea] estate for fraud, or on 
the ground of the testator’s incompetency, where there is a perfect remedy at law, and 
the objection to the jurisdiction is taken in due season. 

But where the party, claiming in hostility to the will is not in possession, and an 
impediment exists which would prevent a recovery at law of the whole or any part of 
the estate devised, a bill in equity will be entertained to have the will declared void 
and delivered up to be cancelled. 

Accordingly, where a bill was filed for the purpose of setting aside a will on the 
ground of fraud and undue influence, and it appeared that, at the filing of the bill, the 
complainant was not in the actual possession of the estate, and that a trust term in 
such estate, which vested the legal title in trustees, was yet unexpired, so t'iat no re- 
covery could be had in ejectment :— 

Held, that a demurrer to the bill for want of jurisdiction was properly overruled. 

So also it is a good answer to an objection for want of jurisdiction, that a part of the 
estate devised is subject to an unexpired lease under which the lessee or his assignee, 
is in possession. 

And where the bill distinctly showed the existence of an unexpired trust term, and 
that a part of the estate was occupied by the assignee of an unexpired lease, and the 
other parts were occupied by persons uuder an ageut, who had assumed the control 
and management of the property for the benefit of such party as should be entitled 
thereto, when the question upon the validity of the will should be settled :— 

Held, that an objection for want of jurisdiction would not lie, although the bill in 
another place alleged that the complainant was entitled to the whole estate by inherit- 
ance in fee simple, and that he “held and was in lawful possession thereof,” this alle- 
gation being regarded as a formal legal conclusion from the facts specifically set forth 
in other parts of the bill. 

The complainant claimed half of the estate by inheritance from his father, and the 
other half by inheritance from his brother, and alleged that the will of his brother was 
void for fraud, &c. ; but in case the will should be adjudged valid, then he stil] claimed 
one half of the estate, and insisted that he was entitled to a partition ; and the prayer 
of the bill was, that the will might be declared void, or that a partition might be had :— 

Held, that the bill did not make a case for partition and therefore that it was not 
liable to objection for multifariousness. 

Where a party, claiming an estate by inheritance files a bill for the purpose of setting 
aside a will, and dies pending the suit, his devisee may file an original bill in the 
nature of a bill of revivor and supplement, and if his right as devisee be admitted or 
established, he will be entitled to the benefit of the proceedings in the original suit. 

A person who is charged with fraudulently procuring the execution of a will in 
favor of an infant, is a proper party to a bill filed for the purpose of setting aside such 
will, although he has no interest. He may be charged with the costs. Brady, appel- 
lant, v. Mc Cosker, respondent, 1 Comstock’s Rep., Court of Appeals, 214. 


EVIDENCE. 


EviwencE—P.aintirF NoT CoMPELLED, ON EXAMINATION, TO DISCLOSE Facts 
WHICH MIGHT SUBJECT HIM TO PENALTy.—A plaintiff on the record, or plaintiff in 
interest, when called upon to testify under the usury act of 1837, cannot be compelled 
to disclose facts tending to show that the promissory note, to recover which the suit 
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is brought, was discounted by him in violation of the statute. (1 R. S. 595,§ 28,) 
concerning the discounting of notes, &c., by officers and agents of banking corporations. 

A note discounted by the teller of a bank, for his own benefit, in violation of the 
statute above cited, is void; and where the note alleged to have been so discounted 
was in suit for his benefit, and in opening the defence to the jury, this was stated as 
one of the grounds of defence, and usury as another ground, such Teller, although 
ostensibly called as a witness to prove the usury, cannot be required to disclose the 
transaction for the reason that his testimony might subject him to a loss of the note 
upon a ground distinct from the defence of usury. 

A witness, or party called as a witness, may not only object to testify to the main 
fact which would subject him to a penalty or forfeiture, but may also refuse to disclose 
= one of a series of facts which together would expose him to such penalty or for- 

eiture. 

Where a witness objected to testify on the ground that his testimony might subject 
him to an indictment, or prosecution for a penalty, it is not, in a Court of Review, an 
answer to the claim of privilege, that the statute of limitations has run against the 
offence, unless it appear that such answer was suggested on the trial. Per Bronson, J. 
Henry impleaded with Pierce vy. I'he Bank of Salina, 1 Comstock’s Rep., Court of Ap- 


peals, 88. 
EXECUTOR. 


Executor CoMPELLED To ACCOUNT BEFORE SURROGATE WHERE THE DEvIsE was TO 
sELL Reat Estate, Divipe Proceeps, &c.— Where a testator devised and bequeathed 
all his real and personal estate to his executors, in trust, to sell the same whenever 
they should see fit; also with authority to lease the same, and directed the executors to 
divide the whole trust estate into nine parts, and pay over and convey one of the said 
parts to each of his four children who were of age and to hold the remaining five parts 
until his minor children should respectively become of age, and to pay over and convey 
to them their shares as they should become of age :— 

Held, that the executor could be compelled to account before the Surrogate, not only 
for the personal estate bequeathed to him, but also for the rents and profits of the real 
estate, and for the proceeds of such real estate,as he had sold pursuant to the direc- 
tions contained in the will. 

It seems, upon the doctrine of equitable conversion, that under such a will the 
whole estate is to be considered as personal estate from the death of the testator, so 
that the rents and profits of the real estate received by the executor, and the proceeds 
of a sale thereof made by him, become legal! assets in his hands for which he is bound 
to account as personal estate. Stagg, Executor, gc., appellant, v. Jackson and wife, 
respondents, 1 Comstock Rep., Court of Appeals, 206. 


INDICTMENT. 


InpicTMENT For Ostarnine Money By Fictiriovs RecerptT—PLea—JuRISDICTION 
OF THE StaTE on Account oF Crimes CoMMITTED OUT OF THE StaTE.—A. was in- 
dicted in the city of New-York, for obtaining money from a firm of commission mer- 
chants, in that city, by exhibiting to them a fictitious receipt signed by a forwarder in 
Ohio, falsely acknowledging the delivery to him of a quantity of produce for the use of 
and subject to the order of the firm. The defendant pleaded that he was a natural 
born subject of Ohio, and had always resided there, and had never been within the 
state of New-York ; that the receipt was drawn and signed in Ohio, and the offence 
was committed by the receipt being presented to the firm in New-York, by an inno- 
cent agent of the defendant, employed by him while he was a resident of and actually 
within the state of Ohio :— 

Held, that the plea was bad, and that the defendant was properly indicted in the city 
of New-York. 

Where an offence is committed within this state by means of an innocent agent, the 
employer is guilty as a principal though he did not act in this state, and at the time 
the offence was committed in another state. 

In such case the courts of this state have jurisdiction of his person, and he may be 
arrested and brought to trial. 

Where an offence is committed within this state, whether the offender be at the 
time within this state, or be without the state and perpetrates the crime by means of an 
innocent agent, it is no answer to an indictment that the offender owes allegiance to 
another state or sovereignty. Adams v. The People, 1 Comstock’s Rep., Court of 
Appeals, 173. 








